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Policy Recommendations

1. Start immediately the public debate on necessary EMU reforms

2. Change the rigid and limiting current EU Treaty framework

3. De-constitutionalise EMU law

Abstract

Consensus prevails that the European Economic and Mone-
tary Union (EMU) requires reforms. Economic and financial
management crisis measures stretched the rigid and limited
legal fundaments to their utmost boundaries and provoked
watering down, mutating or even circumventing the existing

EU Treaty limits. Instead of continuing with the same pattern
when pursuing further reforms we advise to not only adjust
the underlying constitutional EMU framework substantively,
but address also the rigidity of the EU Treaties as such by de-
constitutionalising EMU law.
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European Economic and Monetary Union -
Who Is Afraid Of Treaty Reforms?

Introduction

The final choice for creating a common currency
area was taken more than 25 years ago. With the
Treaty of Maastricht the EU Member States set a
milestone in the integration process. They achieved
an agreement to set up a common monetary policy
at Union level. By contrast, economic and fiscal po-
licies, even if closely linked to the monetary system,
remained in the hands of the Member States. They
were only obliged to conduct their economic poli-
cies as a matter of common concern and respect
the EU rules on sound public finances and sustaina-
bility of the balance of payments.

The economic and financial crisis hit the Euro-
zone hard and revealed the weakness of the eco-
nomic governance regime and challenged conside-
rably the functioning of the Eurozone system. The
difficulties were addressed by numerous and vari-
ous measures. The Stability and Growth Pact was
extensively reformed, the so-called Fiscal Compact
aiming at stricter fiscal discipline was adopted, the
European Central Bank (ECB) announced and de-
ployed both conventional and unconventional mo-
netary policy measures, the Banking Union was
installed, and financial emergency assistance instru-
ments were created. These actions, mostly adopted
under considerable time pressure, impacted decis-
ively on the economic governance framework and
the interpretation and application of the underlying
Treaty rules. However, any debate about a neces-
sary Treaty reform as such was cautiously avoided.
To the contrary, the legal foundations were stirred
up and several of the adopted measures entailed
controversial legal contestation, including decisive
courts’ rulings at national and EU level.

Mostly in reaction to the crisis, it is widely recog-
nised that further developments to ensure a robust
and resilient framework for the currency union is im-
perative. Various reform initiatives floated both tack-

ling short- and long-term perspectives. Remarkably,
the same pattern of avoiding even to mention res-
pective Treaty reform is repeated. We detect a con-
stant fear of Treaty change failure.

Evidence and Analysis

Stability and Growth Pact

“Thereby, a complex set of rules evolved
since their inceptions as rather lose economic
and fiscal policy coordination by the Treaty of

Maastricht.”

The obligation of Eurozone Member States to con-
duct sound public finances and a sustainable ba-
lance of payments was set as a core principle of
the European Economic and Monetary Union (EMU)
system. Still, its effectiveness proved to be rather
poor. This was addressed quite swiftly by reforming
the Stability and Growth Pact in the form of the so-
called six-pack and two-pack legislation.' Thereby, a
complex set of rules evolved since their inception as
rather lose economic and fiscal policy coordination
by the Treaty of Maastricht. Certain novelties, such
as the introduction of a new sanctioning mechanism
for the multilateral surveillance procedure or the in-
sertion of the reverse majority voting for EMU decis-
ion-making triggered fierce academic controversies
arguing their trespassing of EU Treaty limits.

1) https://ec.europa.eu/info/business-economy-euro/econo-
mic-and-fiscal-policy-coordination/eu-economic-governance-
monitoring-prevention-correction/stability-and-growth-pact_en.



https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact_en
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Treaty on Stability, Coordination and
Governance

“Distinctively more political as well as le-
gal concerns raised the adoption of the Treaty
on Stability, Coordination and Governance in
2012, which is closely connected and in sup-
port of the EMU system.”

Distinctively more political as well as legal con-
cerns raised the adoption of the Treaty on Stabili-
ty, Coordination and Governance in 2012, which is
closely connected and in support of the EMU sys-
tem. Further reinforcement of national budgetary
obligations to be geared towards stricter suprana-
tional budgetary limitations — most importantly a lo-
wer limit of the annual structural deficit of 0,5% of
the GDP (gross domestic product) at market prices
— could not be achieved under the Treaty framework
due to the resistance of some Member States. As
a consequence, the willing states left the EU legal
sphere by adopting the so-called Fiscal Compact
as intergovernmental agreement, which included an
obligation to implement those limits “through pro-
visions of binding force and permanent character,
preferably constitutional”. Evidence of legal con-
cerns regarding its compatibility in particular with
the national constitutions are the several motions
for national constitutional review, such as in Austria,
Belgium, France, Germany and Poland.

European Stability Mechanism

“Certainly, the systemically most crucial

and controversial development of the EMU
was the instalment of financial emergency as-
sistance instruments for Member States suf-
fering from solvency and liquidity problems.”

Certainly, the systemically most crucial and con-
troversial development of the EMU was the instal-
ment of financial emergency assistance instruments
for Member States suffering from solvency and li-
quidity problems. It started with the euro area Mem-
ber States together with the International Monetary
Fund providing ad hoc assistance to Greece in the

form of coordinated bilateral loans in 2010. Later on,
temporary stability facilities, open to other Member
States, were created in terms of the EU instrument
of the European Financial Stability Mechanism and
the European Financial Stability Facility established
under Luxemburgish private law. Most controversi-
es however were raised on the legality of the estab-
lishment of a permanent European Stability Mecha-
nism (ESM), being in force since October 2012. Due
to the limits and the rigid EU Treaty structure the
ESM was created outside the EU framework, how-
ever with strong links to it, both substantially and
institutionally. It was in this context that a respecti-
ve Treaty amendment was adopted, in fact the only
one undertaken in the course of the crisis. The int-
roduction of the third paragraph in Article 136 Treaty
on the functioning of the European Union (TFEU),
entering into force on 1st of May 2013 was claimed
to be necessary to ensure legal certainty. It states,
“The Member States whose currency is the euro
may establish a stability mechanism to be ac-
tivated if indispensable to safeguard the stabi-
lity of the euro area as a whole. The granting
of any required financial assistance under the me-
chanism will be made subject to strict conditiona-
lity”. The German government, not the least in the
eyes of the German Constitutional Court, conside-
red the amendment was required to accommodate
the change allowing financial assistance to Eurozo-
ne members. The Court of Justice to the European
Union (CJEU), by contrast, qualified in its Pringle ru-
ling the legitimizing amendment of Article 136 TFEU
as only declaratory and approved the legality of the
ESM Treaty already before the entering into force of
Article 136(3) TFEU.2 What is more, fundamental le-
gal concerns on the compatibility of the ESM Treaty
with the EU Treaties as well as national constituti-
onal laws materialised in judicial appeals, both at
national constitutional and EU level. In the end, all
rulings legitimized almost all hotly debated aspects
and thereby contributed to avoid a legal collapse.

2) CJEU, case Pringle C-370/12 ECLI:EU:C:2012:756, http:/
curia.europa.eu/juris/document/document.jsf?docid=132221&
mode=Ist&pagelndex=1&dir=&occ=first&part=1&text=&doclang
=EN&cid=50092
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http://curia.europa.eu/juris/document/document.jsf?docid=132221&mode=lst&pageIndex=1&dir=&occ=first&
http://curia.europa.eu/juris/document/document.jsf?docid=132221&mode=lst&pageIndex=1&dir=&occ=first&
http://curia.europa.eu/juris/document/document.jsf?docid=132221&mode=lst&pageIndex=1&dir=&occ=first&
http://curia.europa.eu/juris/document/document.jsf?docid=132221&mode=lst&pageIndex=1&dir=&occ=first&
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“One guiding principle for the stability of
the euro area is outlined as the obligation and
responsibility for Member States to effectuate
sound public finances and sustainable balan-
ce of payments.”

ted the liability structure and its independent status.
The accusation of the ECB overstepping its mandate
was brought before the German Constitutional Court
which in turn, in its first preliminary reference ever,
asked the CJEU for scrutiny. The latter upheld the
measures as legal, in approving the ECB’s changing

It must be noted that this resulted in essential
changes in the reading of the underlying rules, such
as the no-bailout rule, without according adaption
of the primary law. One guiding principle for the sta-
bility of the euro area is outlined as the obligation
and responsibility for Member States to effectua-
te sound public finances and sustainable balance
of payments. It is assumed that financial markets
would, through eventually imposing high interest ra-
tes as ‘sanctions’ for excessive annual deficits and
overall debts, exert sufficient pressure into the direc-
tion of sound Member States’ budgets. The Treaties
only foresee Union financial support for Euro area
members under certain conditions in case of ex-
ceptional occurrences beyond the Member State’s
control as outlined in Article 122(2) TFEU. With the
CJEU Pringle ruling, this market-based paradigm
comes close to being substituted by setting strict
conditions to the assistance in the form of structural

role and the broadening of its powers, arguably the-
reby impacting on future ECB measures in the field.

Banking Union

Furthermore, in addition to its monetary policy

competence, the ECB was conferred upon pruden-
tial supervisory tasks of credit institutions within the
Single Supervisory Mechanism. The ECB became
the core supervisor in the Banking Union of signifi-
cant financial institutions. It follows that these new
functions relating to the same policy recipients in the
monetary policy field, create tensions regarding the
different underlying objectives, price stability on the
one hand and financial market stability on the other.
Thereby, the ECB’s prime objective and role under
the Treaties ensuring price stability was considerably
modified without any adjustment of the formal rules.

reforms ‘enforced’ by the lending states.
European Central Bank

“Besides applying conventional monetary
policy, such as interest rates cuts or the ex-
pansion of the collateral list, EMU announced
and deployed unconventional monetary policy
measures with the ambition of ‘doing whate-
ver it takes’.”

In addition, the establishment of the Banking Uni-
on led to the emergence of a set of new agencies,
such as the European Banking Authority, the Euro-
pean Systemic Risk Board or the European Securi-
ties and Markets Authority. The far-reaching delega-
tion of both discretionary and legally binding powers
to such agencies resulted in an essential change
of the institutional landscape, and produced legal
challenges. The CJEU accepted and arguably over-
threw its previous, longstanding, and more restricti-
ve jurisprudence in this regard.

At the second front of EMU, monetary policy, the
European Central Bank stepped in as a decisive
“problem solver” during and in the aftermath of the
crisis. Besides applying conventional monetary po-
licy, such as interest rates cuts or the expansion of
the collateral list, it announced and deployed uncon-
ventional monetary policy measures with the ambi-
tion of “doing whatever it takes”. Its bond buying
schemes in the private and public sector made the
ECB the largest creditor in the euro area and affec-

Constitutional ‘Mutation’?

“The fear of tackling Treaty reforms led to
stretching the law to the outmost, sometimes
neglecting, sometimes violating it, but neit-
her properly enforcing nor amending it, as it
should be.”
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All'in all, the crises revealed that the initial EMU
architecture is imperfect by focusing on the preven-
tion of financial distress but neglecting the case of
difficulties. These shortcomings were admitted and
addressed in particular in reaction to the crisis. By
means of secondary law, intergovernmental treaties
and political agreements, a complex system of eco-
nomic governance emerged. As outlined, both sub-
stantial as well as institutional changes were adop-
ted. Quick solutions were found, however, arguably
at the price of circumventing the EU legal framework
or exceeding the given EU rules. The fear of tackling
Treaty reforms led to stretching the law to the out-
most, sometimes neglecting, sometimes violating it,
but neither properly enforcing nor amending it, as it
should be. This puts the rule of law, a fundament of
the EU Treaties under stress and creates remarkab-
le uncertainty, as reflected in the numerous consti-
tutional challenges before national and EU courts.

A Persistent Policy of Muddling-Through

“However, it is to be critically observed that

just as the crisis management measures any
respective Treaty change is still cautious-
ly avoided even though the reform initiatives
touch upon the fundamentals of the EMU.”

The same pattern of avoiding any Treaty revision
can be witnessed in the communications and re-
ports for EMU reforms tabled by EU officials. The
message of the Four Presidents’ report® and the
Commission’s Blueprint* of 2012, the 2015 Five Pre-
sidents’ report® and the White Paper® and Reflec-

3) Four Presidents’ report, Towards a genuine economic and
monetary union (2012).

4) European Commission, COM (2012)777 Blueprint for a deep
and genuine economic and monetary union — Launching a Eu-
ropean Debate (2012).

5) Five Presidents’ Report, Completing Europe’s Economic
and Monetary Union (2015).

6) European Commission, COM (2017)2025 White Paper on
the future of Europe: Reflections and scenarios for the EU 27
by 2025 (2017).

tion Paper’ of 2017 indicate only the general direc-
tion of reforms towards completing the EMU. The
Commission’s legislative proposals of the Saint Ni-
cholas package of 2017 finally suggest a first com-
prehensive package of legislative proposals and
initiatives.2 However, it is to be critically observed
that just as the crisis management measures any
respective Treaty change is still cautiously avoi-
ded even though the reform initiatives touch upon
the fundamentals of the EMU.® To the contrary, the
assumption prevails that the transformation of the
ESM into a European Monetary Fund, the creati-
on of a euro area fiscal capacity or new structural
convergence tools are fully in line with the existing
Treaty framework. Other initiatives such as the in-
stallation of a European Minister of Economy and
Finance certainly make the impression of being a
strong further step, however when examined more
precisely the initiative is rather cosmetic by refrai-
ning from equipping it with any new and significant
competences.

In addition, several specific proposals of the past,
such as the installation of Eurobonds or a Redemp-
tion Fund and Pact, legally not feasible under the
existing framework, were dropped at all.

The resulting danger is obvious: Refraining from
proposing amendments of EMU-related Treaty pro-
visions leads to half-hearted reforms. They may
not achieve the ‘completion’ of the EMU while they
might nevertheless stretch or even overstretch the
legal fundaments. The consequence might not be
the stabilisation aimed at but continuing with a de-
stabilising ‘muddling-through-policy’.

7) European Commission, COM (2017)291 Reflection paper on
the deepening of the economic and monetary union (2017).

8) http://europa.eu/rapid/press-release IP-17-5005_en.htm.

9) https:/emuchoices.eu/2018/08/31/legal-feasibility-report-
on-the-compatibility-of-reform-scenarios-with-the-eu-treaties/
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Policy Implications and
Recommendations

“Treaty revisions have become a rocky en-

deavour.”

As outlined, the crisis management measures as
well as reform initiatives reveal certain hindrances
for desired developments in the field of the EMU. In
fact, what can be learnt from the past is that the rigi-
dity of the Treaty amendment process, requiring all
Member States’ consent and ratification according
to the national laws, is a ‘constitutional’ deadlock
for further integrative steps in the field. The veto po-
sition given to each Member State easily impedes
necessary developments. Treaty revisions have be-
come a rocky endeavour as can be witnessed by
the Lisbon Treaty in 2009 being postponed after fai-
lure of ratification in Ireland or the failed ratification of
the Constitutional Draft Treaty of 2004 in France and
the Netherlands. As a consequence, the institutional
and substantive provisions in the field are frozen and
the fear of Treaty change failure seems to prevail im-
pacting heavily the economic and monetary union
framework.

Admittedly, substantial Treaty revisions may be
difficult to achieve, however before the explicit ob-
jective to complete the EMU by 2025, this needs to
be tackled.

Thus, we suggest addressing and advancing the
existing ‘constitutional’ system by terminating the
mechanisms of facile blockage for each Member
State and provide for feasible reform options by ma-
jority decision.

We recommend, especially after years of turmoil, a
clear call and postulate for adaption of the EMU Tre-
aty provisions. As mentioned, several related issues
led to legal controversies and uncertainty as reflected
in numerous judicial review applications and rulings
before national courts as well as the EU courts.

The substantive leap forward towards a comple-
tion of the EMU should go hand in hand with consti-

tutional reform both at EU but also at national level. It
should address the very detailed but limited econo-
mic governance provisions in the EU Treaties.

The debate about a Treaty reform should be star-
ted now, instead of eventually further circumventing
or watering down the given Treaty limits and thereby
also threatening the essential rule of law principle
being a fundamental EU value explicitly anchored
in Article 2 Treaty on European Union (TEU). The
immediate start of a public debate is elementary in
order to achieve the explicit objective to complete
the EMU by 2025. Given that what is at stake cer-
tainly requires an ordinary revision procedure under
Article 48(2)-(5) TEU, a powerful initiative would be
a joint undertaking of those ‘in charge’ under this
provision: governments of Member States — a co-
alition of the ‘frontrunners’ advocating deepening
the EMU would be desirable — together with the
European Parliament and the European Commissi-
on. The more, the better. However, if such a joint
effort should be beyond reach, also a smaller group
should not be afraid to propose what appears to be
well founded on the basis of past experience and
conceptual reflection. Do we always have to wait
for the next crisis to get things moving? Academia
should advocate a more rational approach.

“We advocate the creation of an adequa-
te legal basis, which allows for swift action in
times of crises, and the option of policy ad-
justments without immediately triggering the

need of a Treaty change.”

Instead of launching deficient proposals not mee-
ting the needed substantive reforms or triggering
legal controversies and uncertainty regarding their
conformity with the Treaties, we recommend a de-
bate on changing the rigid and limiting current Tre-
aty framework as such. We advocate the creation
of an adequate legal basis, which allows for swift
action in times of crises, and the option of policy ad-
justments without immediately triggering the need
of a Treaty change. Why, if broad consensus affirms
the necessity of substantive reforms, should it at the
same time be impossible to achieve a Treaty change



\ 4

Osterreichische Gesellschaft
fir Europapolitik

if it can be established that reforms would remain
deficient without it? Why should it be impossible to
convey this message in a public debate? At least
from an academic point of view, these questions
have to be raised again and again.

In this sense, we suggest moving towards de-
constitutionalising the economic governance pro-
visions. The detailed economic governance provi-
sions in the Treaties should be replaced by more
flexible ones allowing for swift and deliberate change
without cumbersome Treaty revision. The economic
and monetary system being exposed to rapid eco-
nomic changes requires a corresponding capacity
for dynamism and adaptability of the regime. Ins-
piration should be drawn from Article 126(14) TFEU
allowing the Council of the European Union, by a
special legislative procedure, instead of a Treaty
amendment, to unanimously replace or specify sin-
gle or all provisions and aspects of the Protocol No
12 on the Excessive Deficit Procedure. In this vein,
but going even further, the EMU should be equip-
ped by a supranational governance system which
would be fully integrated into the existing EU frame-
work. This would involve increasing qualified majori-
ty voting to enhance the dynamics of the integration
process, as it had been done, long time ago, in the
field of the internal market. It goes without saying
that this would have to include the European Parlia-
ment on equal footing with the Council of the EU in
all instances of legislation.

Project Identity

The Horizon 2020 funded project EMU Choices
deals with the Member States’ Preferences for Eco-
nomic and Financial Integration since Maastricht.
Complementary to the political science research,
the legal part of the EMU Choices project assesses
the legal feasibility of economic and fiscal integration
against the backdrop of EU law as laid down in the
Treaties since the Treaty of Maastricht. It includes the
investigation of the monetary, fiscal and economic re-
lated integration measures adopted since the Treaty
of Maastricht, in particular in the events of the crisis.
Furthermore, the respective reform scenarios, in par-
ticular those outlined by the EU institutions, are sub-
ject of the legal research. Moreover, further research
focus is put on the national constitutional laws and
systems, which is fundamental for the scrutiny of le-
gal feasibility of EMU integration measures.

Further information:

https://emuchoices.eu/

EMU
CHOICES

THE CHOICE FOR EUROPE SINCE MAASTRICHT
SALZBURG CENTRE OF EUROPEAN UNION STUDIES

This policy brief is a result of the project EMU_
Choices, which has received funding from the
European Union’s Horizon research and inno-
vation programme under grant agreement No.
649532.
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